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UNITED STATES COURT CF APPELLS C/A Index No. 
SECOND CIRCUIT 

FOLEY SQUARE 76-7181 
NEW YORK,NE’ YORK 10007 


In the Matter of the Appeal of, 
Albert &, McFerran Jr. PRO SE 

Tenured Teacher, 

Enlarged City School District, 


Troy, New York 12180 appellant 
~against- 


The Board of Education, Enlarged City 
School District of Troy, New York 
1950 Burdett Avenue 
Troy, New York respondent 
attorney: George ‘Lettko 
5 First St. 
Troy, New York 12180 


~and— 


The Commissioner of Education 
State of New York 
University of the State of New York 
Washington Avenue 
Albany, New York respondent 
attorney: Robert Stone 
Counsel to the Commissioner 


% 


In compliance with Rule 30, Rules of Procedure, Federal 


Rules of Appellate Procedure, the following APPENDIX is submitted 
to the U.S. Court of Appeals at New York, New York in relation 
to the BRIEF filed by the herein Appellant PRO SE in the matter 
as stipulated above.The Appendix is pertinent to the Brief 
of the Appellant filed in appeal to a Memorandum-Decision- 
Orcer of Judge James T. Foley, 75-CV-265, dated February 26, 
Lo7:, given at the United States District Court, Northern 
District of New York, Albany, New York. 

">, the best of the knowledge of the appellant, he does 
not nave in his possession "relevant docket entries"(Rule 30(d), 
and he will therefore incorporate a epoy Gf the Index which as 
per a letter sent to me on April 14,1976 from the Utica office 


of the Northern District Court. 


PAGINATION AS IN ORIGINAL Copy 


APPENDIX 


Exhibit and Excerpt page(s) 
ne Nat Rael aes (our Tisted order) 


January 8, 1975 


Letter of "indefinite" suspension 


(attachments: Letter of August 8,1975 
Letter of Jan. 3, 1976) 


May 39,1975 


Face sheet of Charge I of charges preferred 
against appellant five months after “indefinite” 
suspension. Charges under EL 3020-a. 
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duly 11, 1975 


Face sheet of alleged Settlement Agreement, 3 
and Beees tire Civil Action 75 CV 265) #L, & 
and 6(re, Rensselaer Co. Jurisdiction)#12. 5 


duly(30 cover letter) 1975 


Cover letter and proposed stipulation 
for withdrawing 75 CV 265. 


May 22, 1975(out of order for emphasis) 


Page 11 of the original complaint to the 

U.S. Federal District Court as of date 8 
listed. Issues still not resolved, but 
"stipulation" was to resolve it by "withdrawal" 


February 26, 1976 > el 


Foley Memorandum-Decision-Order in its 
entirety. 


April 14, 1976 


Index entitled 75-CV-265 forwarded to me 10 
unia> the heaing of U.S. Court of Appeals 
fro=a Utica, N.Y. office as of above date 


THE ENLARGED CITY SCHOOL DISTRICT OF TROY 


BOARD OF EDUCATION 
The D. P. Van Arnam Educational: Campus 


WRUAM, J. McLCUGHLIN, President ie SIDNEY £. JOHNSON 
SIAN, Wise Presdent 1950 Burdett Aveu totes Superintendent cf Schools 
CATHERINE PA. GOLDEN GEORGE A. BETIS 
GERALD T. MURTAGH Troy, New York 12180 a 
RICHARD 3. PO 
JANE Wi. REESE ANTHONY J. MURRAY 
H. JANES SIDFORD, JR. i January 8, 1975 Assistant Superintendent 


MARY C. STIERER THELAA J. RIGGS 


GABRIEL VIADA Assistant Superintendent? 
Board Aiembers and Clerk 


° 


Mr. Albert E. McFerren, Jr. 
Troy High School 
Troy, New York 12180 


Dear Mr. McFerran: 


In view of your language on the morning of January 8, 1975 in 
the Troy High School Principal's Office regarding the matter of 
my letters to you of August 8, 1974 and January 3, 1975 I am 
suspending you from your position as a teacher in Troy High School 
effective this date. This suspension will be for an indefinite 
period and will be with pay. 


You are to notify the Principal, Mr. Guy A. Enfanto, of your 
location and where you may be contacted withia an hour's notice. 


Very, truly yours, 


fethes ee, bophree 


vi Sidney L. fobnso 


Superintdndent 


 SLIvee 


CC-ir. Gey A, Entanto 
Miss Sarbara Worcester 


D OF EDUCATION 


~The D. P. Van Arnam Educational Campus ~ coca 
WILLIAM, J. MsLOUGHLIN, President . os . #€Y . JOHNZOr 
oars. TASHJIAN, Vice President 1950 Burdett Avenuc _ Superintendent cf Schools 
CATHERINE AM. GOLOEN : i GEORGE A. BErss 

GERALD T. AURTAGH : Troy, New York: 12180 ge 

RCAARD B. POWERS : ‘ 

JANEW. REC3E ' : ANTHONY J. /AURRAY 

HM. JAMES SIT RD, IR. Assistant Superintendent 
MARY C. STlEnak August 8, 1974 HELA 4. pices 


GABRIEL VIADA le Assistant Superintendend 
Board Members : : E and Clerk 


Mr. Albert E, McFerran, Jr. 
Troy High School 
Troy, New York 12180 . 


Dear Mr. McFerran: 


: ‘Reference is made to your letter of August 5, 1974 in which you 
referred to a letter dated July 19, 1974, having to do with a grievance 
relative to the underpayment of summer school salaries. ‘ This letter 
acknowledges receipt of the two (2) letters and confirms statements 
made by me in a meeting with you and Mr. Adelard Hanley, Assistant 
Principal, Troy High School, during the A.M., during August B, L975. 


I made the following statements for your guidance and 
compliance: 


1. Your grievances are out of channels regardless as to whether you use| 
the guidelines set forth in the 1973-74 Agreement between the Troy 
-Teachers' Association and the Superintendent of Schools or any other 
guidelines written or verbal. It is expected that you will address 
any dissatisfactions concerning your employment to the Principal, or 
the Assistant Principal if the Principal is not present, Troy High School, 
I advised you to submit all official communications to your Principal 
if you desire school district action, 


I advised you specifically that your letters of July 19 and August 5 


-onteined: language that is aggravating to the Board of Education, 


I ecvised you that I will not again recommend you for appointment as 
& summer school teacher under the existing salary conditions, 


4. I will recognize the grievance procedure set forth in the Agreement . 
beswcen the Troy Teachers' Association and the Superintendent of Schools 
i= =actters that concern any official relationship be®een the School 

a __Disczict and its teaching staff... ee 


Mr. MeFerran Page 2 August 8, 1974. - 7 


This is a closed matter and no further action will be taken 
unless you appeal to the Board of Education and they grant you a 
hearing. | ‘ ’ 

Please acknowledge receipt, of this letter. 


Very truly yours, 
a 


ie 
hel jre, 


Sidney L. Johnson 
Superintendent 


ed Tr & - 
ix. Entanto 


Mr. Hanley 


SLI/er | 
CC-siembers, Board of Education i i 


WALLIAMS, J. MSUSS SHUM, Fresigent 
ELAINE GO. TASAIIAN, V ce F-esdent 
CATHERINE 2, GOLDEN 

Cl2ALD T. atc aTACH 

PiSKARO B. POE 25 


AVC C. ST122Iz 
GARIN VIADA 
Esord Members 


Dear Mr. McFerran: 


In accordance with :ctions from the Board of Education 


“a, w, i, Wt 


BO. ARD OF EDUC: AY [ION 


The D. P. Van Ameam Educational Campus 


1950 Burdett Avenue 
Troy, New York 42150 - 


January 3, 1975 


this letter is to advis ie letter of August 8, 1974 was 
intended to provide you w nee and information. The letter 
wes not intended to be a 


SLI/rr 


CC-Mz. David Orlep 


a 


os fete) L Dicnnsok 
Superintendent 


StONZY L. Jonnsom 
Suserintendert of Sch 
G£LOnS2 AL errs 
Tes ssurer 
ANTHONY? J. PAU 22A¥ 
Assistont Sipacinzene’s 
THELMA J. RISSS 
Assistant Suaeriatend 
and Clerk 
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Form 3020-A-} “ 


The University of the State of New York 
The State Education Department 
Office of School District Employer-Employee Relations 
99 Washington Avenue 
Albany, New York 12210 


Notice of Determination of Probable Cause on 
Charges Brought Against Tenured School District Employee 
Section 3020-A 
Education Law 


To: Albert E. McFerran, Jr. 
(name of tenured school district employee) 


131 Clermont St... Albany, N.Y. 12203 
(address) 


Please be advised that (board of education, sboardacficxr: SOperaCoUeCeuCaenortat 
Enlarged City School 1950 Burdett Ave. 

gezueces) of District of Troy , Troy, N.Y. » meeting in execu- 
(legal title of district) (address) 


tive session May 5, 1975 >» has found that there is probable cause for the 
(date) 


following charge preferred sentnet you by_Sidney L. Johnson 
(name of complainant ) 


(Please describe charge in detail - use separate form for each charge) : 


CHARGE I - You are charged with incompetency and/or mental disability as those 
terms are used in Section 3012(2) of che Education Law in connection 
with Section 3020-a of such law 


Specifications of CHARGE If 


1. You were given a Section 913 examination by the Board's medical examiner 
Dr. Walter 4. Osinski, “.D., psychiatrist which took place on January 31, 1975 and 
on February <=, 1975. 


2. Such examination was given pursuant to the Board of Education's Resolution 
enacted on Cenzary 14, 1975. ——_-— or 


3. The Zoeard of Education received the report of said examination by Dr. Walter 
A. Osinski. 
(Cont'd on next page) 
Attached is a copy of the rights of tenured dipieueni under section 3020-A 
of the Education Law. A copy of this charge is being forwarded to the New York 
State Commissioner of Education, as required by law. 


THE ENLARGED CITY SCUCO!L DISTRICT OF TROY, NiW YORK 
In the Matter of Charges 
-against- COMPROMISE AND 
SETTLEMENT 
ALBERT E, McFERRAN, JR., AGREEMENT 


A tenured Teacher, 


MADE on this 11th day of July, 1975 

BETWEEN ALBERT E, McFERRAN, JR., a tenured teacher of 
The Eniarged City School District of Troy, New York, residing at 
131 Clermont Street, Altany, New York 12203, herein called 
"McFerran," 

AND THE BOARD OF EDUCATION OF THE ENLARGED CITY SCHOOL. 
DISTRICT OF TROY, NEW YORK, having its offices at 1950 Burdett 
Avenue, Troy, New York, 12180, herein called "Board" 

| WITNESSETH THAT 

WHEREAS ie, McFerran is the respondent in proceedings 
brough: under section 3020-4 of the Gdveation Law in certain 
Charges and Specifications filed on May 5, 1975, as to which the 
Board had determined probable cause under section 3020~a (2) on 
May 5, 1975, and a public hearing of such charges having comme nced 
on June 11, 1975, and continued on June 19 and June 23, 1975, anu 


then adjourned to continue on July 11 and 12, 1975, after Mr. 


! 
| MeFerran on June 23, 1975, moved for two week adjournment to ob- 


tain counsel; and-Michael G. Breslin, Esq., of Albany, Kew York, 


| 
| 


t betion) District of Troy, New York and Ewald Nyquist, Commissioner; 


of Education of the State of New York (Civil Action No, 75-CV-265) 


now pending in the United States District Court, Northern District 


of New York, shall be immediately discontinued on the merits and 


with prejudice, without ccsts. 


5. we. McFerran's appeal and petition to the Commissiontr 
PP Pp 


of Education of the State of New York dated January 31, 1975, al- 


leging improper suspension on January 8, 1975, and known as Appeal 


No. 10416, together with any related grievance shall be iinmediatell - 


discontinued by Mr, McFerran on the merits and with prejudice. 


6. Mr. McFerran hereby represents that he has no other 


action pending against the Board, 


its agents, servants or employee 


nor agaiast the said Commissioner of Education, other than as 


herein stated, 


7. Mr. McFerran shall make, execute, acknowledge and 


o 
Geliver valid releases in favor of all the officers, agents and 
rs, ag 


employees of the Enlarged City School District of the City of 


Troy, New York, the Board of Education thereof and all members of 


the Board past and present, and the Commissioner of Education of 


the State of New York, and Arthur fF. McGinn, Jr., Esq., George S. 


Lettko, Esq., and Dr. Valter A, 


Osinski releasing and forever dis- 


charging them in the conventional type general release from any 


and 211 claims in law or equity, past, present or future which Mr. 


~ 


| 


I 
| 
| 


| 


herein shell be construed to preclude the Board, its agents or 


q+ 


or Fron public disclosure of any such record in order tg y 


ce- 


make, if any, relating to the subject matter of this proceeding 


to any public statement or writing which Mr. McFerran wight 


which has been held as a public hearing at the express request of 


« McFerran, 

12, The Board and Mr, Mererren hereby agree to submit to 
the Rensselaer Scns Suprene Court any dispute which may arise 
fron the interpretation, or relating to the carrying out of this 
-ompromise and settlement agreement or to the performances set fort! 
1erein; and more particularly any such dispute ‘shall be submitted 
>ursuant to the "New York Simplified Procedure for Mee Meee 
ion of Disputes" as provided in Civil Practice Law and Rules 3031 


hru 3037, and the Board and Mr. McFerran hereby waive a jury trial 
in any such dispute. | | 

IN WITNESS WHEREOF, Mr. McFerran and the ae Neve signed 
nd seale¢ or caused this instrument to be signed and sealed with 


heir ressective hend and seal, 


Albert E. Mc : 


ererran, Jr, 


THE BOARD OF EDUCATION OF THE ENLARGED 
€e@al CITY SC OOL DISTRICT OF TROY, NEW YORK 


— 
By 7’ C1 33 ee 
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a AP Sea aa a A el 
Michael G. Breslin George S, Lettko 
prtarnay for Albert E, Attorney for the Board 


McFerran, Jr, > Firet: Strect 


90 State Scroet Troy, New York 12168u 
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30, 1975 


George S. Lettko, Esq. 
5 First Street’ 
Troy, New York 12180 


Re: Albert E, McFerran, Jr. 


Dear George: 


Enclosed is the original and one copy of the 
stipulation in regard to the civil action Mr, Mcrerran 
commenced in the U. S. District Court for the Northern 
District of New York. As I previously indicated to you, 
I have already talked with John Driscoll, who sees no 
problem in entering the stipulation to discontinue the 
action, 


After I get John Driscoll's execution follow- 
ing yours, I will then proceed to federal court to get 
the stipulation properly filed to terminate this matter. 


I will keep you abreast of my efforts to term- 
inate the appeal presently before the Commissioner of 
Educetion. 


Very truly yours, 


1GB/ ind | Malt foals 


Enc Losures Michael G. Breslin 


ey HATES DISTSICE COURT 
) DISTRICT OF NEW YORK 


a ee 
maTh 


ooe™ 


ALBERT E. MeFSRRAH, JR. 


: Plaintiff, : 
: Civil Action tio. 4 

-ageinst- ~75-CV-265 

BOARD OF EDUCATION FOR THE ENLARGZD CITY STLZULATION 


SCcHCOL DISTRICT OF TROY, NEW yorx and 
| EtALD B. N¥YQUIST, COBMISSICEAA OF EDUCA- 
i OF THE: STATE OF EW YORK, 


- eae OO AT 
<4 at 


‘Defendants. 


a eS we ) 


be discontinved on che merits with prejudice, without costs. 


Dated: , bole. 


Gichael G. Dreagian 
Attorney for Plaintife ~ 


90 State Street 
Albany, Nev York 12207 


It is hereby stipulated that the above-eati tied action may | 
| 
I 


. ee 

Attorney for Defendant BOARD OF EDV 
CATION FOR ENLARGED Cir SCHOOL 
DISTRICT oF T20r, NEW YORK 

§ First Streat ‘ 
Troy, New York 12180 


-- 


- 7 LOUIS J. LEFKOWLTZ. 


' Attorney General, State of New Yo 
By: 
ohn QO. Drisco 
Assistant Attorney Generel 
| attorney for EWALD B. WZCUIST, COR 
: } MISSLONER OF EDUCALLON OF THz 5-3 
BEST COPY AVAILABLE i OF NEW YORK a 
— oo The Capitol 


Albany, New York 12224 


——a 
y ‘ i } / an a Ge. 
fee pe ie fj MG / Z ic } 
~ ee iA i te f —— ee 


on: 
8. 


lists no element of resvonsibility or accountability 

for those who employ the statute improperly or illegally 
thereby causing suffering and financial loss to the 
person(s) involved ani to the school district itself, and 
said statute structures no means of evaluation as to its 
effectiveness and the relationship in use to ineffective 
or nonexistence of adesuste personnel-grievance procedures 
within the various school districs. Also, the statute is 


presuming on matters which are basically matters of 


civil law suits and civil jury trials. 


1. 
Ze 


f¥ ad 
EE PE 
a Ay 


~ 


WHEREFORE, plaintiff Albert E. McFerran Jr. respectfully 
asks this court: 


Assume jurisdiction in this matter. 


Pursuant to Title 28 U.S.C. 72281 and #2284 convene a 
three-judge Federal District Court immediately to hear 
and finally resolve this proceeding in the interests 
of both the plaintiff and all the teachers of the 
State; 


Issue a permanent injunction restraining defendants, their | 
? 


agents, employees, attorneys and others acting in concert~ 
therewith from the enforcement, operation or execution 
of #3020-a of the Education Law of the State of New. York; 


That #3020-a, particularly as to parts (3),(4) and (5) 
of the Education Law of New York State be construed an: 
declared unconstitutional. 


That pending the hearing and determination of prayers 
for permanent relief, a preliminary injunction issue 
restraining the defendants, their agents, servants, 
employees, attorneys and ail others cen in concert 
therewith from enforcing or attempting’ to enforce in 
any way #3012(2) and #3020-a of the Education Law of the 
tate of New York relied upon by the defendants in this . 
action, or fron instituting or undertaking any proceedings 
whatsoever pursuant to said statute against the individual 
plaintiff or from preventing his employment as a teacher 
in the Enlarged City School District of Troy. 


Tnat the court direct that the defendant school district 
remove the unlawful and illegal suspension placed against 
him on January 8,:1975 by the Superintendent of Schools 
Sidney L. vohnson, such action done without cause. 

iff sucn fees and costs wnicn he has incurred 


Allow plaint 
ther relief which this court may seem fit 


ay 
herein and all 
in the prenise 


« O 


Plaintiff respectfully aske that the above relief be granted. 


- Ay 4 t oo 
Ay =. = 
(Liber Ei hennen FO 
elaeart BB. :ICERRRAN dR. 


Dated: tay 22, 1075 Plaineiet 


Albany, te! 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


ALBERT E. MCFERRAN, JR., 


Plaintiff, 
~against- 75-CV-265 


BOARD OF EDUCATION FOR THE ENLARGED 
CETY SCHOOL, "DISTRICT OF (TROY, oN.¥. 
and BWALD B. NYQUIST, COMMISSIONER OF 
EDUCATION OF THE STATE OF NEW YORK, MOBWAM Rb 


Defendants. 


4. PPEARANCES: OF COUNSEL: 


JOAN GOLDBERG 

Attorney for Plaintiff 
370 Lexington Avenue 

New York, New York 10017 


ALBERT E. McFERRAN, JR. 

Plaintif£ Pro se, appearances 
and submissions also 

131 Clermont Street 

Albany, New York 12203 


GEORGE S. L=ETTKO 

Attorney icr Defendant = a uy s ae 
Board c= =aucation for the 
Enlargec city School District 
Gt Troy, Sex York 

5 First Sio-sst 

Troy, New York 12169 


LOUIS J. CS2ROWLTZ JOHN Q. DRISCOLL 

Attorney [ener ral of the State Assistant Attorney General 
of New = 

Attorney =s=> “Def endant 
Ewalc 3. yguist, Se ES 
of Edtucztion of the State of 
New Yor: 


Capitol ; 
Albany, Nee York 12224 
JAMES T. SOLEY, D.J- 
MEMORANDUM~-DECISION and ORDER 
Defendants, the Board of Education for the Enlarged Cit, 
School District of Troy, New York, and Ewald B. Nyquist, Commis- 
sioner of Education of thon State of New York, (hexernaftsr “Board 
of Education” and “Commissioner" respectively) avs mowed by sep- 
arate motions to dismiss the instant action om the basis of a qt 


Compromise and Settlement Agreement ("Asreement"} between the 


ee : : - : - of : _e amuses ammmrmcenmemmamens “orem a seyspoee s,m 


parties wherein plaintiff specifically stipulated to the dis- 
continuance of the instant action (75-CV-265) with prejudice. 
See Board of Education's Motion to Dismiss, Exhibit I, para. 4 
(filed September 26, 1975). Defencdant Commissioner has moved in 
the alternative to also strike paragraph 17 of the complaint. 

This action was commenced by plaintiff pro se on May 28, 
1975. The complaint itself is a lengthy narrative asserting jur- 
Aisdiction pursuant to 28 U.S.C. § 1343(3) and 42 U.S.C. § 1983, 
and claiming that Section 3020 of the New York Educstion Law is 
unconstitutional in that it denies plaintiff due process of law. 
In seeking to have the enforcement of this section permanently 
enjoined, plaintiff requests the convening of a three-judge court, 
and an orcGer reinstating him as a teacher in the Troy public school 
system. The motions to dismiss by defendants were filed on July 7, 
1975 (by the Board of Education) and September 29, 1975 (by the 


Commissioner) yet were not heard until December 1, 1975, with 


final submissions ana briefs completed on February 18, 1976. The 
majority ci these delays were attributable to plaintiff's equests 
for time =s obtain a iawyer and further reque: to file legal 


Papers orc s2 even after his lawyer entered the case and made suh- 


zriefs filed on behalf of plaintiff attack the Agreement 
by aseertics that it is invalid on three grounds: (1) it is 
llusory”; (2) the Board of Education was legally incompetent to 
make it; anc (3) no consideration was given to the plaintiff. Both 
the brief filed by plaintiff's attorney and the further papers filed 
by plaintiff pro se also reallege the constitutional challenges 
made in the complaint. It must be emphasized that this decision 
will be primarily concerned with the enforcement of the Agreement 


discontinuing this instant litigation. However, a limited consic- 


' 


eration will be given to these constitutional issues, in light of 


a a i i . £2 a 


At the onset of this discussion it must be noted that any 


attack upon a compromise and settlement agreement affecting a 
pending action must be limited in scope by established principles 
of contract law. See Patterson v. Newspaper & Mail Del. U. of 
Nita ce ViCey Sle rs 2G Oty tek Cea Cir. 2975), 


pet. for cert. 


filed sub nom. Larkin v. Patterson, 44 U.S. Law Week 3069 (July 
28, 1975); cf. Meetings & Expositions, Inc. v. Tandy Corporation, 
490 F.2d 714, 717 (2d Cir. 1974) (per curiam). Additionally, the 
£act that the action filed in this District Court was one involv- 
ing constitutional rights alters neither the ability of the parties 
to settle the action nor the ability of the plaintiff to waive 


further litigation on alleged violation of his constitutional 


rights. Cz. United States v. Armedo-Sarmiento, 524 F.2d 591 (2d 
. Cir. 1975) (per curiam). The basic determination for this Court 
‘ is to evaluate the fund>= mental validity of the settlement agreement 


if 
iY 
we 
Or 


with this 


ijn determining the effectiveness of any 

ich waiver, a court would have to determine 

= the outset hat the employee's consent to 

= lement was voluntary and knowing .... 


Pee Le 


Alexander v. Gardnmer-Denver Co., 415 U.S. 36, 
S2 n.15 (1974). 
: 
7 No alleczzisan is mace that plaintiff entered into this Agreement 


= w 
Furthermore, it is noted and emphasized that the 


represenzing plaintiff and playing a significant role in plain- 


tiff's benali during the proceedings involving the Board of Educa- 


tion. The piaintiff claims in his most recent voluminous affidavit, 


filed February 23, 1976; pro se, that even though plaintiff is now 


represented by counsel there was inadequacy and a 


advice by his former counsel, who represented him 


failure of proper 


in prior negoti-~ 


ations and during the hearing 


ri 
pursuant to Section 3020 of the N.Y. Diy, 


Zéucation Law. The plaintiff says such conduct is responsible for 
his signing the Agreement. This factor, however, is legally insuf- 
picient to overturn the Agreement. See Gilbert v. Unitec States, 


479 F.2d 1267 (2d Cir. 1973) (per curiam). 

Plaintiff also challenges the competency of the Board of 
Education to enter into this Agreement relying principally on 
Matter of Boya v. Collins, 11 N.Y.2a 228 (1962). Ghis case is 
readily distinguishable from the case at bar, in my judgment. 

In Boyd the Court of Appeals of New York held that a board of 
education was powerless under the New York Education law to award 
a year’s sasary to a teacher as a guid pro guo to her resignation 
from her teaching position and her relinquishment of tenure rights. 
The Court of Appeals’ holding was simply that: 

[pJaying a public officer or employee 


for services not rendered is an uncon- 
stitutional gift of public moneys. 


Id., at 234. 


No such payment is made by the present Agreerant. By the Agreement, 


plaintiff is placed on sick leave with pay until such time as he 


feels fit to ce examinec by a psychiatrist for the Board of Educa- 


tion and competent to again teach. The Agreement guar- 


Lf££ the right to be reinstated to full teaching 


i ‘ 
i 
+ 
. 
ct 
id 


antees to > 


responsibiiicies and tenure upon such certification. The consid- 


eration of this Agreement is substantial and, in my judgment, mutual 
& 


and suppor=s che validity of its terms. It essentially recognizes 


that plain=:== shouic be accorded the benefits ct being paid, 


although nez actually rendering services for such compensation, 


,_& 


until such time as plaintiff is fit to reassume his teaching re- 
sponsibiliti2es. Although plaintiff makes allegations that the 
Board of Edvcation intends to violate this Agreement and not to 


honor its promises in good faith, absolutely no indication of a 


basis in fact for this assertion has been shown. Indeed, plaintiff 


nas refused to submit to an examination by the psychiatrist for the 


Board of Education as called for by the Agreement, yet asserts that 


the psychiatrist intends never to certify him to teach again under 


the terms of the Agreement. See Leonard v. Sugarman, 466 F.2d 1366 


1 


I, Ae BER AER I RR NN AT RE OT My nk SA RE ENN SIN I SN EL SE A ARTE MON a AS Ne rea aed an ttn 
dane = axenas . 
rae eer A A mE de ee OE eee 
hae ane EO a 
nan. 


(2d Cir. 1972) (per curiam). 


The questions remaining are a repetition of the issues raised 
in the complaint which challenge the constitutionality of the New 
York Education Law, Section 3020(a). Section 3020(a) establishes 
the hearing procedure used when charges are made against a teacher 
pursuant to other sections of the Education Law. See e.g-, N.Y. 26 ea 
Law, Section 3012. Since other federal courts have passed on issues 
similar to those that the plaintiff raises, I believe that it would 
be appropriate to make some brief comments on these decisions with- 
out purporting to render a decision on the merits of this litiga- 
tion. See Greenspun v. Bogan, 492 F.2d 375, 381 (lst Cir. 1974); 

State of West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079, 1085- 
4086 (2d Cir. 1971), cert. denied sub nom. Cotler Drugs, Inc. v. 
Chas. ?fizer & Co., 404 U.S. 871 (1971); Patterson v. Newspaper & 


Mail Del. U. of N.Y. & Vic., 384 F. Surp- 585 (S.D.N.Y¥. (1974), 


affirmec, 3514 F.2d 767 (2d Cir. 1975), pet. for cert. filed sub 
nom. Larkin v. Patterson, 44 U.S. Law Week 3069 (July 28, 1975); 
McCray v-. Seatty, 64 F-R.D. 107, 210 (DiN.d. de 7 40s 

The essencial facts are that charges were brought against the 
plaintii= Sy the Superi intendent ef Schools and Chief Executive Of- 
ficer of <te Enlargecé City School District of Troy, New York. Three 
categories st offenses were alleged with very detaiyed specifica- 
tions purscéeat to the N.Y. Education Law, Section 3012(2), encom- 
passing mental disability, insubordination and conduct unbecoming 
a teacher. See Board of Education, "Additional Papers”, Exhibit 
XII (filed December 1, 1975). Pursuant to the New York Education 
Law, Section 3020(a), a hearing was commenced before an impartial 


hearing officer on June ll, 1975, and continued on several occasions, 


June 19, June 23 and July 11, 1975, in order that plaintiff could 
obtain the services of a lawyer. Plaintiff did retain a lawyer 5 
finally and pursuant to negotiations at that time between counsei 

for plaintiff and the attorneys for the cther parties, the Agreement 


was signed by all parties which not only discontinued the instant 
. t ' 


action, but also other state actions brought by the plaintiff 
and as well as the proceedings then being pursued and pending 
before the Board of Education. 

Plaintiff's constitutional challenges are twofold. First, 
it is argued that Section 3020(a) of the New York Education Law 
is vague and overbroad. This is difficult to justify in light of 
the very ducaiied specifications that were provided to the plain- 
tiff describing his conduct that was being questioned. Addition- 
ally, Section 3020(a) has been the subject of a decision of a 
three-judge federal court which held that it would be constitutional 
if certain modifications were made in its provisions. See Kinsella 
v. Board of Ed. of Cent. Sch. Dist. No. 7, Erie Cnty., 378 F. Supp. 
54 (W.D.N.¥. 1974) (three-judge court). Such changes were made by 
the Commissioner of Education of New York and held to be constitu- 
tional in cerformance with the decision in Kinsella. See Hodgkins 
v. Cent. Sc-cel District No. i, 48 A.D. 2d 302 (App. Div. 3rd Dept. 
1975). iz would thus seem that, while not ruling here on the issue, 
plaintiff's challenge to the constitutionality of Section 3020. and 
nis reques= Zor a three-judge court might well be foreclosed by these 
previous ¢=cisions, and thus "wholly insubstantial” within the mean- 
ing of Gecs=s v. Osser, 409 U.S. 512 (1973). See also Gonzalez v. 
Automatic ==ployees Credit Union, 409 U.S. 90, 100 (1974). 

The renaining constitutional ciaim is that plaintiff has been 
deprived o= a property right by losing his tenure and hy the allega- 
tions to his mental unfitness which were made in the charges to the 
Board of Education. 

The Agreement rather than stripping plaintiff of tenure not 
only guarantees his tenure, but also his *erching position upon 
certification that he is competent to again teach. In terms of 
the charges of mental unfitness, two points can be made. First, 


the charges of mental incompetence. must be considered dismissed 


as the Agreement stipulates along with the discontinuance of the 
t 


Section 3020 proceedings before the Board of Educatiun; thus, no 
stigma can attach by virtue of the hearings since the Board of 
Education made no determination of the charges other than agreeing 
to dismiss them on the merits. See Agreement, para. 10; see also 
Gotkin v. Miller, 514 F.2d 125, 130 \24 Cir. 1975). The cases 
where it was held that charges of mental incapacity amounts to 

a deprivation of due process involved situations where an oppor- 
tunity to defend is not afforded to the person accused. See 
Velger v. Cawley, 525 F.2d 334 (9a Cir. 1975), pet. for cert. 
filed, 44 U.S. Law Week 3359 (Dec. 8, 1975); Lombard v. Board of 
Education of City of New York, 502 F.2d 631, 637 (2d Cir. 1974), 
cert. denied, 420 U.S. 976 (1975). The Agreenent hein seas a fair 
and sensible effort to terminate the numercus proceedings in which 
the plaintifté and the defendants were engaged, in this court, the 
courts of New York State, and primarily before the Board of Educa- 


tion. eee fe eee 


In scm, the separate motions of the defendants are granted 
dismissins =ne complaint pursuant to the terms of the Agreement 
that agresé to its discontinuance. The plaintiff's request for 
the convesing of a three-judge court is similarly denied along 
with the zismissal of the complaint. 

It is so Ordered. 

Datei: February 26, 1976 


Albany, New York 
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Complaint 

Summons 

Notice of Motion 
Motion to Dismiss 


Notice of Motion 


Additional papers in relation to motion to dismiss 


Affidavit by Plaintiff 

Memorandum by Plaintiff 

Memorandum of Law on motions to dismiss b 
Memorandum of Law in support of motion to Dismiss 14 pgs 
Extention of time to file memo of law 

Memorandum in opposition to motion to dismiss 19 pgs 
Responding memorandum of law 2) poe 

Affidavit c= Albert E. McFerran, Jr. 
Memorandum-T2cision and Order 

Judgment 

Notice of izzeal 


Clerk's Certificate 


